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TORRENS vs. ABSTRACT
• All land is “abstract “property until it is registered, when
it becomes “Torrens” property.

Abstract = summary of the material parts of
recorded documents that affect title to land.

• Registration changes:
1. Timing: when documents affect title

- Generally, registration on certificate of title is act that
affects land, not delivery or recording.
- Prior to registration, instrument is valid only between
parties as contract. Minn. Stat. § 508.47, subd. 1.

2. Scope of title examination.
3. How administered.

WHERE DO YOU LOOK?
ABSTRACT
Characterized by “time-consuming and
expensive title searches.” In re Collier, 726
N.W.2d 799, 804 (Minn. 2007)
• Review recorded documents and, potentially,
facts and documents outside of real estate
records.
Hersh Properties, LLC v. McDonald's Corp., 588
N.W.2d 728, 733 (Minn. 1999).

• START: U.S. government patent, search to
present
• May require review of court documents …
and more
• Implied / Inquiry Notice may apply.

“based upon actual knowledge of facts which would
put one on further inquiry….” Anderson v. Graham
Inv. Co., 263 N.W.2d 382, 384–85 (Minn. 1978)

WHERE DO YOU LOOK?
• Review Certificate of Title
“it

is expected that anyone dealing with registered
land need look no further than the certificate of
title for any transactions that might affect the
land.” Mill City Heating & Air Conditioning Co. v.
Nelson, 351 N.W.2d 362, 364–65 (Minn. 1984)
Generally, the “[Torrens] act abrogates the
doctrine of constructive notice except as to
matters noted on the certificate of title.” In re
Collier, 726 N.W.2d 799, 806 (Minn. 2007)

• Investigate:

- statutory exceptions
- interests of which you have actual knowledge

TORRENS
• Certificate of Title

HOW ADMINISTERED
ABSTRACT
• System does not determine title.
Records are merely evidence of title.
• If it meets recording requirements, it
can be filed
- Whether or not you own it!

TORRENS
• Maintain adjudicated title
• Limits on who can file

 Voluntary instruments from owner, if properly
acknowledged. Minn. Stat. § 508.47, subd. 1.

“… in order to maintain the reliability of
certificates of title, certain subsequent
transfers of title and changes to the certificate
must be made either by court order or by
approval of the examiner of titles.”
Hersh Properties, LLC v. McDonald's Corp., 588
N.W.2d 728, 734 (Minn. 1999).

• Involuntary or complicated transfers
require examiner approval
• If interest cannot be registered, parties
may provide notice as claim only. Minn.
Stat. § 508.70.

WHY
REGISTER
TITLE TO
LAND?

• Cure title defects, e.g.:
- Extinguishing interests that have not legally terminated
- Fix legal description problems
- No deed given to fulfill contract for deed
- Preclude rights based on possession, encroachment
- Register boundaries to prevent conflicts, ensure
permanent boundary on ground, marked by judicial
landmarks
• Create condominium.
Cannot have part-Torrens, part-abstract condominium.
Minn. R. Gen. Prac. 222.
• Plat in 3-D, through registered land survey (“RLS”).
- only RLS and condominiums provide for vertical
subdivision of land

WHY REGISTER vs. QUIET TITLE ACTION?
Quiet Title Action

• Binds only parties named

Torrens Registration
• After 6 months, Torrens decree binds the world.*
Minn. Stat. § 508.28.

*except: Fraud. Vill. of Savage v. Allen, 95 N.W.2d 418 (Minn. 1959).
Failure to name known parties

Konantz v. Stein, 167 N.W.2d 1 (Minn. 1969).

• Possibility of adverse possession / prescriptive
easements

• More complicated title exam
- length and scope

• No adverse possession / prescription. Minn. Stat. § 508.02
• Title guaranteed – backed by State fund. Minn. Stat. § 508.76
• Simplified title exam. Minn. Stat. § 508.24
• Certainty re: Marketable Title Act – exempt
Minn. Stat. § 541.023, subd. 2a

• No inquiry notice. Even judgments and tax liens
(except those in favor of U.S.A.) must be on certificate.
• Benefit of involvement of County Surveyor and
Examiner of Titles – but additional steps add to time
if time of essence, consider CPT if possible

THE REGISTRATION PROCESS
Registration

- Ch. 508

Registration of Possessory Title - Ch. 508A

• Can cure any title defect
• Application

• Requires “good” record title
• Application

•
•
•
•

•
•
•
•

• Approved by Examiner
• Recorded

Abstract / Name Search
County Surveyor inspection
Examiner’s Report
Process served on defendants, like
civil case
• If contested, proceeds like civil
case

• Approved by Examiner
• Recorded

Abstract / Name Search
No inspection
Examiner’s Report
Mailed notice

• If contested, ends. Must proceed
under Ch. 508.

RESULTS OF REGISTRATION
Registration

- Ch. 508

• Creates Certificate of Title
• Title subject only to matters
shown on Certificate, plus
statutory exceptions

Registration of Possessory Title - Ch. 508A

• Creates Certificate of Possessory Title

• Title subject only to matters
shown on Certificate, plus
statutory exceptions,
plus – claims made within 5 yrs.
e.g., interests missed by examiner,
unrecorded interests

– rights of persons in possession
– rights that a survey would disclose
e.g., adverse possession completed before CPT
registration

CERTIFICATE OF TITLE

THE TORRENS
SYSTEM

• In U.S., used primarily in: Minnesota,
Hawaii, and Massachusetts
• Exists in CO, GA, HA, NY, NC, OH, VA,
and WA
• Used widely throughout world.
3 eastern Canadian provinces
recently converted to all-Torrens
system.

WHY US?
• Lakes – water bodies present
challenging survey, title issues
• Tax forfeitures – registration used to clear title
to tax-forfeited land following Great Depression
• Iron ore – steel companies insisted on registration
• History – poorer abstracting in
early statehood
• R.G. Patton - nationally recognized authority and author of leading treatise
(Patton on Titles), happened to be … the Examiner of Titles for Hennepin County.

THERE ARE THREE OF US
IN THIS TRANSACTION
EXAMINER INVOLVEMENT AND
APPROVAL:
1. BRINGING LAND INTO SYSTEM
2. APPROVING SOME DOCUMENTS
3. COURT PROCEEDINGS

EXAMINER APPROVAL
Required before certain documents can be
filed, given effect, deleted, or corrected.
1. Applications to register title
(esp. to avoid conflicting descriptions, gaps)

2. Condo documents. Minn. Stat. § 508.351
- declarations, including amendments
- bylaws
- creating Common Interest Community
Certificates of Title (“CICCT”) for condos
- for interests affecting all units

3. Deletions / corrections. Minn. Stat.
§§508.71, subd. 3; 508.73, subd. 2.
- interests that have expired / terminated

- correct name, designation, marital status
- adding description of vacated roads

4. “Problematic” Transfers
Questions of grantor’s authority, extent of
interest
• Probate instruments. Minn. Stat. §§ 508.68; 508.69
• Trustee’s deeds, plats. Minn. Stat. § 508.62
• Minn.
Divorce
decrees, other judgments
Stat. § 508.59
• Others. Minn. Stat. § 508.12
- e.g., Deeds by
attorneys-in-fact,
- Transfer on
Death Deeds
- Religious corp.
- Foreign notaries

5. INVOLUNTARY TRANSFERS
• Condemnation.

Examiner must approve legal sufficiency. Minn. Stat. § 508.73,

subd. 1.

EXAMINER
APPROVAL,
cont’d

• Foreclosures by action.

Examiner can approve legal sufficiency by directive. Minn.
Stat. § 508.58, subd. 2

• Cancellation of contracts for Deed.

Examiner may approve legal sufficiency – if cancellation
documents have been registered for 5 years. Minn. Stat. §
508.58, subd. 5.

• Tax forfeiture.

Examiner may direct entry of new certificate of title – if
forfeiture documents have been registered for 10 years.
Minn. Stat. § 508.67, subd. 2.

COURT PROCEEDINGS & Examiner’s Office
Some changes to certificate of title require court action.
“Proceeding subsequent, for:
• Deleting interests, adding interests that cannot be filed, correcting errors, any other reasonable
grounds for an alteration or adjudication. Minn. Stat. § 508.71, subd. 2.
e.g., contract for deed cancellation
new certificate of title after fulfillment of contract for deed

• Follows process similar to registration: Pleading, Examiner’s Report, Notice, Hearing.
COMMON EXAMPLES – forms on Examiner’s website
•
•
•
•

New certificate of title after foreclosure, condo lien. Minn. Stat. § 508.58, subd. 1; 508.67, subd. 1.
New certificate of title after tax forfeiture. Minn. Stat. § 508.67, subd. 1.
New certificate of title after contract for deed paid in full.
Deleting memorials related to cancelled contract for deed – if cancellation registered < 5 yrs.

• Most cases proceed on default.
• However, contested registrations and pro subs may be referred to examiners for hearings, trial.

COMMON
MISTAKES
• Document approval
 check Examiner’s website
for tips, required
supporting documents
 https://www.hennepin.us/business/
property/examiner-titles

 check Title Standards

COMMON MISTAKES
• Affidavit of Trustee, Par. 3 – is for authenticating an instrument
- 1st blank = names of trustees
- 2nd blank = names of grantees
- 3rd blank = date of trustee’s deed or
other “new” instrument*

*NOT date of trust

- The instrument being authenticated is the new instrument being given by
the trustees (new deed, mortgage, etc.), not the original trust.
- Info about the trust is in the Certificate of Trust - don’t need to say it twice

COMMON MISTAKES
• Acknowledgments vs. Jurats

 Deeds, mortgages, easements, need acknowledgments
“This instrument was acknowledged before me …”
 Affidavits are made under oath, need jurats
“Signed and sworn to (or affirmed) before me …”

• Name discrepancies
– fix by Examiner’s Directive
• Wrong state of organization – fix by Examiner’s Directive
Sample affidavits available on website
• *Exceptions

*EXCEPTIONS
1. Federal rights

Supremacy Clause (Art. VI, Par. 2).
- Interests of U.S. Gov’t
- Federal tax liens and judgments in favor of U.S.
- Bankruptcies

Minn. Stat. § 508.25

2. State and local interests
a. Public Highways
Generally, for roads established PRIOR
to registration
“because statutory dedication operates
fundamentally similar to adverse
possession, we conclude that statutory
dedication is prohibited by the Torrens
Act.” Hebert v. City of Fifty Lakes, 784
N.W.2d 848, 855 (Minn. Ct. App. 2010);
see also

Current practice (in Hennepin Co.) is to
adjudicate existing highway rights

*EXCEPTIONS

Minn. Stat. § 508.25

2. State / local interests, cont’d
b.

Lien of property taxes /
special assessments
• Take priority over other
interests
• However, state income tax
liens and judgments in favor
of State must be registered,
and so affect title only then.
Minn. Stat. §§ 270C.63, subd. 9;
508.63

*EXCEPTIONS
3.

Minn. Stat. § 508.25
Some recognize rights that “relate back”

Mechanic’s liens

“attach and take effect from the time the first
item of material or labor is furnished upon the
premises for the beginning of the
improvement, and shall be preferred to any
mortgage or other encumbrance not then of
record, unless the lienholder had actual
notice thereof.” Minn. Stat. § 514.05, subd. 1.
Torrens property does not affect this priority.
But see Imperial Devs., Inc. v. Calhoun Dev.,
LLC, 790 N.W.2d 146, 151 (Minn. 2010)
(mortgage “of record” when filed, datestamped, and given document number, even
if omitted from certificate of title).

4.

Appeals

*EXCEPTIONS
Minn. Stat. § 508.25
5. Possession
a.

Parties in possession under
deed or contract for deed
from owner.

b. Leases less than 3 years
Why?
One possible reason:
Minn. Stat. § 504B.311
• No eviction action can be
brought more than 3 years
after expiration of lease.

*EXCEPTIONS

6. Actual Notice

“since … 1929, the law in Minnesota has
prevented a prospective purchaser with actual
notice of a superior interest in Torrens property
from becoming a good faith purchaser.” In re
Collier, 726 N.W.2d 799, 809 (Minn. 2007)

Collier – mortgage filed with County Recorder, not Registrar of
Titles
Grantee took subject to purchase-money mortgage filed after
mortgagor’s deed, because of actual notice. In re Mortg. Elec.
Registration Sys., Inc., 835 N.W.2d 487, 495 (Minn. Ct. App.
2013)

Are you “closing your eyes to a situation
you do not wish to acknowledge”?
“If so, my friends, ya got trouble.”

Claim (like equitable mortgage) or possible interest that
requires proceeding to be established may not constitute
actual notice. Burkhalter v. Mays, 877 N.W.2d 788, 794 (Minn.
Ct. App. 2016)

7.

*EXCEPTIONS
– sort of.

Other general principles governing real property.
“Registered land shall be subject to the same
burdens and incidents which attach by law to
unregistered land.” Minn. Stat. § 508.02
- Marital interests
- Implied easements?
In re Wells Fargo Bank, N. A., No. A151557, 2016 WL 3582593, at *8 (Minn. Ct.
App. Jul. 5, 2016) (unpublished).

8. Boundary by practical location
- Applies to Torrens property. Minn. Stat. § 508.02

QUESTIONS?
• Don’t forget:
Forms, instructions, and other guidance are available on the
Examiner of Titles website:
https://www.hennepin.us/business/property/examiner-titles

